The Duty of Fair Representation

The right to be the exclusive representative for a unit of employees carries with it obligations to those employees that are enforceable.  The Educational Employment Relations Act has made this duty of fair representation explicit in Section 3544.9.  In the private sector, this duty was established by the U.S. Supreme Court.

The definition of the duty of fair representation is no more precise than the meaning of “good faith” in bargaining.  However, there are guidelines based upon cases decided by courts and agencies.

General Rule:
The chapter must act on behalf of all unit employees regardless of membership in the Association without being arbitrary, discriminatory, or in bad faith.


Grievance Processing

1. Never treat a grievant differently because of race, sex, national origin, age, personality, reputation, status as association member, service fee payer, or religious objector, or any other unlawfully discriminatory reason.

2. Know the contract thoroughly.  All procedures which are set forth in the collective bargaining agreement should be strictly followed.  Be aware of the time constraints in the contract and be certain to operate within them.  Missing timelines is the most common error and is also the easiest to control.  Each association representative should be informed of all relevant time limits, even before any grievance is filed.  Establish a calendar system that reminds grievance representatives of applicable time limitations to ensure that they are met.  Where they cannot be met, obtain written extensions of time from the employer.  Do not let timelines pass without acting merely because you are still investigating or have not made a final decision to pursue a grievance; in such cases, get an extension or move the grievance to the next step.

3. Investigate each claim thoroughly.  Never refuse to process a grievance without first investigating it.

a. Fully analyze the collective bargaining agreement to ascertain all possible contractual claims the employee may have.

b. Make sure to get all the information from the employee and from other people who possess relevant information.  If information adverse to the grievant is subsequently discovered, give the grievant a change to explain.

c. Interview all relevant witnesses.

d. Check all the relevant documents.  This might help to determine issues of pay, seniority, sick leave, etc.

e. Talk with the employer’s representatives, but never rely solely on management’s version of the facts.

f. Document what was discussed in the investigation, including records of everyone interview.

g. Finally, ask yourself—is there anything else I can do that will help me to form a more complete picture?

4. Never express an opinion regarding the merits of a grievant’s case until a full and complete investigation has been conducted.

5. Document all investigations and keep records on all grievances.  Separate files should be kept on each grievance.  The information to be entered should include at least the following:  employee name, address, phone number, date grievance was filed, person with whom grievance was filed, substance of the complaint, details of the investigation, action taken and resolution of the grievance.  If the grievance is dropped, the records should contain the name of the persons who discontinued it, the date discontinued, the reason it was discontinued, and how, when and by whom the employee was notified that the grievance was discontinued.  The substance of discussions with employees and employer representatives should also be recorded.

Set up a filing system for all grievances and arbitrations.  This will ensure that cases are not lost due to misplaced files or forgotten dates.  It will also be a valuable resource in determining whether to pursue future grievances, in preventing duplication of grievances and in treating similar grievances similarly.  For example, if two prior grievances have been lost on the same issue and you have records of these grievances, it will be easier to make and justify a decision not to pursue a third grievance filed later on the a similar issue.  A good record keeping system will also allow chapters to keep track of weaknesses in contractual language, as revealed through the grievance process, and enable them to seek adjustment in future negotiations.

6. Do not refuse to process a grievance without a valid reason.  All actions and decisions must have some rational basis.  Allow the grievant to be heard before the decision is made, especially if there is a possibility that the grievance may be dropped.  If you decide to discontinue the grievance, notify the grievant of the decision and provide the explanation for the discontinuance.  

A decision to pursue a grievance must be made at each step of the process.  Such decisions must be fair and reasonable, based on all the facts and all possible contractual claims.  They cannot be made in bad faith.

Lawful reasons for refusing to process grievances or to take matters to arbitration include:

a. During processing, uncovering evidence from the employer or from other sources which substantially undermines the employee’s position.

b. Not pursuing the matter based upon an investigation or interpretation of the contract which later proves to be erroneous, but which was made in good faith and had some basis in reason.

c. Weighing the merits of a grievance and the impact on the unit or contract as a whole.   Courts recognize that the merits of an individual grievance are only one factor to be considered in deciding how far to pursuer the grievance.

d. Receiving an offer of a reasonable and fair settlement. 

Improper reasons, which you may NOT rely on to refuse further processing of a grievance, include:

a. The employee’s lack of membership in the union or his or her activity in internal union politics.

b. Personal animosity toward the employee by the union.

c. An alleged excessive number of prior grievances brought by the grievant.

d. Failure of a non-member grievant to pay the cost of grievance/arbitration.  Of course, this does not prevent a chapter from charging religious objectors for the “reasonable costs” of using the grievance procedure.

e. Any arbitrary, discriminatory or bad faith reason.

f. Finally, if the contract clearly and unambiguously supports the employee’s position, you would usually want to continue processing.

Always keep a record of the reasons for deciding to pursue or not pursue a given grievance.


The Right To Be Represented

The Association is the exclusive representative for the teachers in the District and therefore 

the only employee organization authorized to represent individual teachers in certain situations.

What are those situations in which they may  want or need representation?

Teachers have the right to be represented by the Association when:

1. An administrator calls a conference with a teacher and there is reason to believe that he or she may be subjected to reprimand or disciplinary action.

2. A teacher receives a “does not meet standards”/negative overall evaluation rating.

3. The teacher has a grievance.  He or she is entitled to Association representation at every step of the grievance process, including the informal conference.  The earlier representation occurs, the more effective it may be.

4. A meeting has been arranged to resolve a complaint about a teacher—if the complaint is from someone other that the designated evaluator, and an administrator is to be present.

IMPORTANT NOTE:

If a conference with an administrator becomes disciplinary in nature, the employee has the right to halt the conference and demand postponement for a reasonable amount of time in order to obtain representation.

